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THE POWER OF CONGRESS TO REGULATE 
COMMERCE 

IN the early history of the United States practically all the 
commerce of the country, both foreign and between the 
several states, was carried on by water. Naturally, then, 
the commerce which Congress first attempted to regulate, under 
article I, section 8, clause 3 of the Constitution, was navigation, 
which was held by the Supreme Court to be included within 
commerce. 1 At first, apparently, it was believed that, in so 
far as Congress did not regulate commerce, the states had the 
right to regulate it. 3 Later, it was held that the power of the 
states was limited to that part of commerce which in the 
opinion of the Supreme Court did not admit of uniform regu- 
lation 3 ; and that, in so far as Congress refrained from regulat- 
ing that part of commerce which was susceptible of uniform 
regulation its inaction indicated an intention that commerce 
should be unregulated and therefore free. 4 

The early cases were thus decided with reference to naviga- 
tion. The immediately succeeding cases, however, were decided 
with reference, not to navigation, but to commerce on land, and 
they interpreted not so much the power of regulation possessed 
by Congress as the power still possessed by the states. In de- 

1 Gibbons v, Ogden, 9 Wheaton, 1 (1824). In reaching this decision the court 
was influenced by the fact that Congress had already assumed the right to regulate 
navigation. Chief Justice Marshall in giving the opinion of the court, said: "If 
commerce does not include navigation, the government of the Union has no direct 
power over the subject, and can make no law prescribing what shall constitute Amer- 
ican vessels or requiring that they shall be navigated by American seamen. Yet this 
power has been exercised from the commencement of the government, has been ex- 
ercised with the consent of all, and has been understood by all to be a commercial 
regulation. All America understands and has uniformly understood the word 'com- 
merce ' to comprehend navigation. It was so understood and must have been so 
understood when the Constitution was framed." 

'License Cases, 5 Howard, 504 (1847). 

3 Cooley v. Board, 12 Howard, 29911851). 

4 Henderson v. Mayor, 92 U. S. 259; Robbins v. Shelby County Taxing District, 
120 U. S. 489. 
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ciding this class of cases, the Supreme Court held that a number 
of matters not only not connected with navigation but not even 
connected with transportation, such as sales, were included 
within the term commerce. 

Our conceptions of the nature and extent of the power of 
Congress to regulate commerce have thus been derived from 
the decisions of the Supreme Court, first, as to navigation, 
second, as to land commerce which the states may not regulate 
because it is a part of foreign or interstate commerce. Only 
comparatively recently in our history has Congress attempted 
to regulate commerce which is not navigation ; and only after 
Congress had begun to do this could the question arise, whether 
the conceptions derived from a consideration of commerce 
which is at the same time navigation are applicable to commerce 
which is not navigation. While we are unquestionably aided 
in reaching a decision of this question by a consideration of 
the decisions relative to the powers of the states, it must always 
be borne in mind that the recognition of powers in the states 
over commerce is coupled with the assumption that state regu- 
lations of foreign and interstate commerce are valid only where 
they are local in character and are not in conflict with any 
action which Congress may have taken. 

I. The power of Congress to regulate navigation 
What now has been the attitude of the Supreme Court as to 
the power of Congress to regulate foreign and interstate navi- 
gation? In order to answer this question we must ascertain 
what is meant, first, by navigation, second, by foreign and inter- 
state navigation, and third, by regulation. 

What is meant, now, by navigation? In the early history of 
the country, e. g., in 1825, the only waters which were consid- 
ered navigable from a legal point of view were waters in which 
the tide ebbed and flowed. 1 Later on, in 185 1, this decision 
was reversed ; and in The Propeller Genesee Chief v. Fitzhugh * 
and in The Steamboat Magnolia s the conception of navigable 

1 The Thomas Jefferson, 10 Wheaton, 428 (1825), followed in the Steamboat Or- 
leans v. Phoebus, 11 Peters, 175. 

2 12 Howard, 443. 3 20 Howard, 296. 
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waters was extended so as to include the great lakes and the 
waters of rivers totally within the limits of a state — waters which, 
though connected with the sea, were unaffected by the ebb and 
flow of the tide. In 1903 the conception was still further ex- 
tended so as to include the Erie Canal, an artificial waterway 
constructed by one of the states and entirely within its limits 
but connecting the navigable waters of Lake Erie with the 
ocean. 1 

All these cases, it is to be remembered, were decided not in 
interpreting the power of Congress to regulate commerce but 
in reaching a determination as to the extent of the admiralty 
jurisdiction of the United States courts. They are not there- 
fore authorities upon the question, what are the navigable 
waters of the United States from the viewpoint of the power of 
Congress to regulate navigation.* But the Supreme Court has 
in a number of cases expressed the opinion that the criterion of 
the navigability of waters is the same from the viewpoint of the 
admiralty jurisdiction of the courts and as regards the naviga- 
tion which Congress has the exclusive power to regulate. Thus 
in The Daniel Ball 3 it was held that a river wholly within the 
limits of one state but emptying into Lake Michigan was a nav- 
igable water subject to the regulation of Congress. 4 Further- 
more, while many early cases decided that a state might permit 
within its own limits an obstruction in a navigable river (*. e., a 
river in which navigation was possible and which connected 
with navigable waters) where Congress had taken no action with 
regard to the matter,- 5 the state regulation of such waters is now 
regarded as inexpedient, and the whole matter has been regu- 

'The Robert W. Parsons, 191 U. S. 17. Cf. also Simmons v. The Jefferson, 30 
Supreme Court Reporter, 54, in which it is held that the admiralty jurisdiction extends 
to a " libel claiming salvage for services rendered by tugs in subduing a fire com- 
municated from the shore to a vessel undergoing repairs in a dry dock from which all 
water had been emptied." 

* Cf. the remarks of Chief Justice Taney in The Genesee Chief, 12 Howard, 443, 
452. 

* 10 Wallace, 557. 

* Cf. also tx parte Gamett, 141 U. S. I, 12. 

6 Cf. Escanaba Company v. Chicago, 107 U. S. 678. 
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lated by Congressional legislation passed in 1 890, which pro- 
hibits " the creation of any obstruction, not affirmatively author- 
ized by law, to the navigable capacity of any waters in respect 
to which the United States has jurisdiction." This law has been 
interpreted as preventing not merely the placing of an obstruc- 
tion, such as a dam or a bridge, but also the diversion of water 
so as to interfere with the navigability of navigable waters. 1 

We may therefore say that the United States Congress has 
jurisdiction over all waters over which navigation with foreign 
countries or between two states is possible and, probably, only 
over such waters." This being the case, a state may not, even 
in the absence of action by Congress, regulate this navigation » 
except as to purely local matters, such as pilotage, 4 quarantine, 5 
port regulations 6 and wharfage. 7 Nor may it exclude from the 
privilege of navigating such waters any vessel authorized by the 
United States to use them, 8 even if they are entirely within the 
state's limits.' 

The cases which have been referred to partly answer the 
question, what is foreign or interstate commerce? Thus in The 
Daniel Ball navigation upon a navigable water of the United 
States, where the navigation was limited to two places within 
the same state, was held to be subject to the regulatory power 
of Congress. 10 

1 U. S. v. Rio Grande Dam and Irrigation Company, 174 U. S. 690. 

1 Cf. Leovy v . United States, 177 U. S. 621. 

•Gibbons v. Ogden, 9 Wheaton, 1. 4 Cooley v. Board, 12 Howard, 299. 

6 Morgan's Steamship Company v. Louisiana Board of Health, 1 18 U. S. 455. 

•The Brig James Gray v. The Ship John Fraser, 21 Howard, 184. 

' Packet Company v. Catlettsburg, 105 U. S. 559. • Gibbons v. Ogden, supra. 

'Harman v. Chicago, 147 U. S. 396; Moran v. New Orleans, 112 U. S. 69. 

10 Cf. Lord v. Steamship Company, 102 U. S. 541, in which navigation over the 
Pacific Ocean between the ports of San Francisco and San Diego, both in the state 
of California, was held to be subject to the regulation of Congress; and Steamboat 
Company v. Livingston, 3 Cowen, 713, in which boats plying between two places in 
the same state were held to be subject to the power of Congress. Cf. also United 
States v. Ferry Company, 21 Fed. Rep. 331, and The Steamboat Sunswick, 6 
Benedict, 112. Cf. also State Tonnage Tax Cases, 12 Wallace, 204, which held 
that the states may not impose tonnage taxes on vessels plying between two ports of 
the same state, since such vessels, if plying the navigable waters of the United States, 
are enrolled and licensed by Congress. 
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Some of the cases referred to also help us in the determina- 
tion of the meaning of the power to regulate, certainly so far as 
it is exercised with regard to navigation. 

In the first place, we may say that the power to regulate in- 
cludes the power to prohibit. Thus Congress has, without ob- 
jection and for many years, prohibited all vessels not of Ameri- 
can registry from engaging in the coasting trade of the United 
States. The constitutionality of such action has not been ques- 
tioned and is implied in the decision of the case of The Daniel 
Ball. Furthermore the recognition of the constitutionality of 
the Embargo Act 1 proves that regulation includes prohibition. 

In the second place, the power to regulate includes the power 
to license, and Congress has, from an early period, required a 
license from all vessels engaged in the navigation of the navig- 
able waters of the United States. Its action in this respect was 
approved by the Supreme Court in the case of The Daniel Ball, 
already referred to, where a libel was upheld against a vessel to 
recover a penalty for the use of the vessel on the navigable 
waters of the United States without the license required by act 
of Congress. 1 

In the third place, Congress has the right to regulate the 
contractual relations of persons and corporations engaged in 
navigation. As early as 1 790 Congress passed an act provid- 
ing for the apprehension of deserters and their delivery on 
board the vessel from which they had deserted. In 1 872 such 
desertion from a vessel was punished by forfeiture of wages and 
by imprisonment. In this act and the amendments thereto 
careful provision was made for the protection of seamen engaged 
in foreign commerce against the frauds and cruelty of masters, 
the devices of boarding-house keepers and, as far as possible, 
against the consequences of their own ignorance and improvi- 
dence. This legislation was declared to be constitutional as an 

'United States v. The William, 2 American Law Journal, 255; approved in 
Pennsylvania v. Wheeling etc. Bridge Company, 18 Howard, 421, 439. 

* Cf. United States v. Ferry Company, 21 Fed. Rep. 331 ; The City of Salem, 38 
Fed. Rep. 762, and The Oysters Police Steamers of Maryland, 31 Fed. Rep. 763. 
In this last case police steamers belonging to a state were forced to have their boilers 
examined by an inspector of the United States. 
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exercise of the power to regulate commerce in Patterson v . The 
Bark Eudora. 1 

Another case, in which Congressional regulation of the con- 
tractual relations of persons engaged in navigation is recognized 
as proper, is that of Lord v. Steamship Company," where an 
act of Congress fixing the liability of the owner of a vessel for 
any property shipped on such vessel was held to apply, as a 
regulation of interstate commerce, to a shipment on a steamer 
plying between San Francisco and San Diego, both ports of 
California. The only question to which the court devoted any 
attention was the question whether the commerce to which it 
was attempted to apply the act of Congress was interstate com- 
merce or state commerce. It was assumed that the regulation 
was proper if the commerce were foreign or interstate.^ 

We may therefore say, first, that Congress has wide powers 
of regulation over that part of commerce which is known as 
navigation, regardless of the fact that the instrumentality of 
navigation regulated is made use of merely between two ports 
in the same state, and second, that these powers extend to the 
contractual relations of the persons, both employers and em- 
ployed, engaged in navigation.* 

In the exercise of these powers Congress, from the beginning 
of our history as a nation, has assumed jurisdiction of the nav- 
igable waters of the United States s ; has insisted on a license 
from all vessels 6 and has inspected all steam vessels navigating 

1 190 U. S. 169, approving Robertson v. Baldwin, 165 U. S. 275. In this last 
case the only question which was considered was whether the act of Congress was 
constitutional from the viewpoint of the thirteenth amendment, prohibiting slavery or 
involuntary servitude except for crime. The court did not even consider whether the 
act was proper as a regulation of commerce or navigation. 

* 102 U. S. 541. 

3 Cf. In re Garnett, 141 U. S. I, in which it was held that Congress might consti- 
tutionally regulate the liability of the owners of vessels plying between two points in a 
state situated on the navigable waters of the United States. 

4 It is not certain that Congress has the power to regulate the relations of seamen 
not engaged in foreign or interstate navigation; cf. Patterson v. The Bark Eudora, 
190 U. S. 169, where the court expressly refuses to give an opinion on this question. 

6 Even in opposition to the wishes of some particular state; cf. Wisconsin v. 
Duluth, 96 U. S. 379. 
•The Daniel Ball, 10 Wallace, 557. 
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such waters * ; has formulated rules of navigation 2 ; has regu- 
lated the contractual relations of employers and employed 3 and 
of owners and shippers 4 ; and has punished acts incidental to 
navigation which tended to obstruct it. s 

Are there now any reasons why the rules which have been 
formulated by the Supreme Court with regard to navigation are 
to be limited in their application when applied to interstate and 
foreign commerce by land instead of by water? 

There are, it must be admitted, two provisions in the United 
States Constitution which might seem to confer upon the United 
States government as a whole wider powers with regard to com- 
merce by water than by land. Thus article I , section 8, clause 
io gives Congress power " to define and punish piracies and 

1 The Oyster Police Steamers etc., 31 Fed. Rep. 763. 

2 The Delaware, 161 U. S. 459; The New York, 175 U. S. 187. 

'Patterson v. The Bark Eudora, 190 U. S. 169. 

* Ex parte Garnttt, 141 U. S. I. 

6 In United States v. Coombs, 12 Peters, 72, the question submitted to the court 
was whether a circuit court of the United Slates had jurisdiction to punish one who, 
contrary to an act of Congress, had plundered a wrecked vessel, the offense having 
been committed above high water mark. Justice Story, who delivered the opinion, 
held that the court could not base its jurisdiction on the clause of the constitution 
which provided that the judicial power of the United States should extend " to all 
cases of admiralty and maritime jurisdiction," but that it did have jurisdiction under 
the clause which authorized Congress to regulate commerce. In support of this rul- 
ing Justice Story said : " We are of opinion that, under the clause of the constitu- 
tion giving power to Congress ' to regulate commerce with foreign nations and among 
the several states,' Congress possessed the power to punish offences of the sort which 
are enumerated in the ninth section of the act of 1825, now under consideration. 
The power to regulate commerce includes the power to regulate navigation, as con- 
nected with the commerce with foreign nations and among the states . . It does 
not stop at the mere boundary line of a state, nor is it confined to acts done on the 
water, or in the necessary course of the navigation thereof. It extends to such acts 
done on land, which interfere with, obstruct, or prevent the due exercise of the power 
to regulate commerce and navigation with foreign nations and among the states. 
Any offence which thus interferes with, obstructs, or prevents such commerce and 
navigation, though done on land, may be punished by Congress, under its general 
authority to make all laws necessary and proper to execute their delegated constitu- 
tional powers. No one can doubt that the various offences enumerated in the ninth 
section of the act are all of a nature which tend essentially to obstruct, prevent, or 
destroy the due operations of commerce and navigation with foreign nations and 
among the several states. Congress have, in a great variety of cases, acted upon this 
interpretation of the constitution, from the earliest period after the constitution ..." 
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felonies committed on the high seas," while article 3, section 2 
provides that the judicial power of the United States " shall ex- 
tend ... to all cases of admiralty and maritime jurisdiction." 
The former clause merely gives power to Congress to define and 
punish certain kinds of crimes. The latter clause, however, is 
believed by some to be the main if not the sole basis of the 
power of Congress to regulate navigation. 1 

It is difficult to ascertain, from an examination of the decis- 
ions of the Supreme Court and the other United States courts 
relative to the power of Congress to regulate navigation, what 
is the accepted judicial opinion as to the source of this power, 
i. e., whether it is to be found in the commerce clause or in the 
admiralty clause. The original view of the Supreme Court 
seems to have been that the source of the power to regulate 
navigation was to be found in the commerce clause. This was 
certainly the opinion of Chief Justice Marshall. 2 Not only did 
he make the commerce clause the basis of the power to regu- 
late navigation, but he extended this power so as to include 
everything incidental to foreign and interstate navigation. Thus 
he said : 

It is obvious that the government of the Union , in the exercise of its 
express powers, that, for example, of regulating commerce with foreign 
nations and among the states, may use means that may also be employed 
by a state, in the exercise of its acknowledged powers ; that, for example, 
of regulating commerce within the state. If Congress license vessels 
to sail from one port to another in the same state, the act is supposed 
to be, necessarily, incidental to the power expressly granted to Con- 
gress, and implies no claim of a direct power to regulate the purely in- 
ternal commerce of a state, or to act directly on its system of police. 3 

■Thus in the brief of the defendants in the Employers' Liability Cases, 207 U. S. 
463, the statement is made that the cases cited in the brief of the government as to 
the rule of damages in the case of injuries on vessels do not fall under the commerce 
clause but under the admiralty and maritime jurisdiction. 

i Cf. citation from Gibbons v. Ogden, supra, p. 220, note 1. 

3 Gibbons v. Ogden, 9 Wheaton, 1, at p. 204. Justice Johnson delivered a sepa- 
rate opinion, (pp. 225-227), concurring with the result reached by the chief justice but 
expressing a different view as to the extent of the commerce power. After review- 
ing the events leading up to the adoption of the Constitution, he said: " The history 
of the times will, therefore, sustain the opinion, that the grant of power over com- 
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The derivation of the power to regulate navigation from the 
commerce clause rather than from the admiralty clause was 
probably due to the feeling that a wider power would thus be 
secured to Congress. For at this time ( 1 824) it was believed 
that the admiralty jurisdiction was limited to waters affected by 
the ebb and flow of the tide. In the case of The Thomas 
Jefferson, 1 in which this rule was laid down, Justice Story said : 
" Whether under the power to regulate commerce between the 
states, Congress may not extend the remedy, by the summary 
process of the admiralty, to the case of voyages on the western 
waters, it is unnecessary for us to consider." Chief Justice 
Marshall also claimed that the power to regulate commerce 
would include commerce on streams not at the time regarded 
as navigable.* This seems to have been the view of the Supreme 
Court as late as 1868. In that year Justice Nelson, in uphold- 
ing as constitutional an act of Congress which regulated the 
sale and mortgage of vessels of the United States, said : 

Congress having created, as it were, this species of property and con- 
ferred upon it its chief value under the power given in the Constitution 
to regulate commerce, we perceive no reason for entertaining any seri- 
ous doubt but that this power may be extended to the security and 
protection of the rights and tide of all persons dealing therein. The 
judicial mind seems to have generally taken this direction." 

merce, if intended to be commensurate with tbe evils existing and tbe purpose of 
remedying tbose evils, could be only commensurate with the power of the states over 
the subject. And this opinion is supported by a very remarkable evidence of the 
general understanding of the whole American people when the grant was made. . . . 
The power of a sovereign state over commerce, therefore, amounts to nothing more 
than a power to limit and restrain it at pleasure. And since the power to presenile 
the limits to its freedom necessarily implies the power to determine what shall remain 
unrestrained, it follows that the power must be exclusive; it can reside in but one 
potentate; and hence the grant of this power carries with it the whole subject. . . . 
The 'power to regulate commerce' here meant to be granted was that power to 
regulate commerce which previously existed in the states." 

1 10 Wheaton, 428 (1825). 

'Gibbons v. Ogden, at p. 195. Cf. also the opinion of Savage, C J., in North 
River Steamboat Company v. Livingston, 3 Cowen, 713, at p. 751. 

* White's Bank v. Smith, 7 Wallace, 646, at p. 656. In support of the statement 
quoted above, the court cited: The Martha Washington, 25 Law Reporter, 22; Fon- 
taine v. Beers, 19 Ala. 722; Mitchell v. Steelman, 8 Cal. 363; Shaw v. McCandless, 
36 Miss. 296. 
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Finally in Patterson v. The Bark Eudora, as has been said, 1 an 
act of Congress regulating the method of hiring seamen was 
spoken of as a regulation of commerce ; and in The Lottawanna* 
Justice Bradley, delivering the opinion of the Supreme Court 
as to what was the maritime law which was to be applied in the 
case at bar, expressed the view that Congress got its power to 
determine the maritime law from its power to regulate com- 
merced 

1 Supra, p. 225. * 21 Wallace, 558. 

'Justice Bradley said: "To ascertain, therefore, what the maritime law of this 
country is, it is not enough to read the French, German, Italian and other foreign 
works on the subject, or the codes which they have framed; but we must have regard 
to our own legal history, constitution, legislation, usages and adjudications as well. 
The decisions of this court illustrative of these sources, and giving construction to the 
laws and Constitution are especially to be considered; . . . But we must always 
remember that the court cannot make the law; it can only declare it. If within its 
proper scope any change is desired in its rules, other than those of procedure, it 
must be made by the legislative department. It cannot be supposed that the framers 
of the Constitution contemplated that the law should forever remain unalterable. 
Congress undoubtedly has authority under the commercial power, if no other, to in- 
troduce such changes as are likely to be needed. The scope of the maritime law and 
that of commercial regulation are not coterminous, it is true, but the latter embraces 
much the largest portion of the ground covered by the former. Under it Congress 
has regulated the registry, enrolment, license and nationality of ships and vessels; the 
method of recording bills of sale and mortgages thereon; the rights and duties of sea- 
men ; the limitations of the responsibility of shipowners for the negligence and miscon- 
duct of their captain and crews; and many other things of a character truly maritime. " 
Ibid., pp. 576, 577. Cf. also the opinion of Justice Story in United States v. Coombs, 
1 2 Peters, 72 (supra, p. 226, n. 5 ), claiming for Congress the power under the commerce 
clause to punish the plundering of wrecks even where the offense takes place above 
high water and therefore within the jurisdiction of a state. The statement made in 
Steamboat Sunswick, 6 Benedict, 112, is interesting as showing what was the view of 
the lower courts, as late as 1892, as to what power was exercised by Congress in pro- 
viding for the inspection of steamboats. The steamboat concerned was a ferry boat 
plying between Manhattan and Long Island — both in the state of New York and 
separated by the East River, an arm of the sea. The court said : " Judicial notice 
may be taken of the fact that Astoria is on an island, which contains a large popula- 
tion and has numerous and extensive manufactories and large cities within its bounds; 
that its inhabitants have commercial relations with various states of the Union, and 
use the ferry boats as the ordinary means of communication between the island and 
the mainland; that upon these boats large quantities of merchandise and numerous 
passengers, destined to places in different states, are necessarily transported in the 
ordinary course of daily business; and that it is principally by means of these ferries 
that the commerce between Long Island and other states is carried on." The court 
admitted that there was no evidence " showing a transporting on this ferry boat, at 
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In the meantime, however, the law had developed in two 
directions. On the one hand, the admiralty jurisdiction had 
been extended to all waters upon which navigation was possible 
between points in a state and points outside of a state, regard- 
less of the nature of the business in which a vessel might be 
engaged * ; and, on the other hand, there had grown up the 
conception of an intrastate commerce which was not subject to 
the regulation of Congress. That such a commerce existed 
was perhaps conceded by Chief Justice Marshall, but, with the 
development of state-rights ideas, the extent of this field was 
regarded as wider than the great chief justice would probably 
have admitted. It was apparently felt by the Supreme Court 
that, under the sway of such political ideas, the conditions of 
legal development were different from those which were be- 
lieved to exist at the time of the decision in Gibbons v. Ogden, 
and that greater powers of regulation over navigation could be 
recognized as belonging to Congress under the admiralty than 
under the commerce clause. Thus in the case of The Belfast,* 
Justice Clifford said : 

Unable to deny that admiralty has jurisdiction over marine torts, though 
the voyage is between ports and places in the same state, it having been 
held that jurisdiction in those cases resulted from the fact that the 
wrongful act was committed on navigable waters, the advocates of the 
more restricted jurisdiction over maritime contracts set up a distinction 
and contend that the admiralty jurisdiction over such contracts is limited 
by the power granted to Congress to regulate commerce.* 

This position was not regarded as sound ; and the decision of 
the court, delivered by Justice Clifford, was that a state could 
not impose on a vessel, licensed by the United States and en- 
gaged in navigation from a point within to a point without the 

any particular time, of either merchandise which had begun to move as an article of 
trade from one state to another, or of passengers having a similar destination "; but 
it concluded that the boat must be inspected as provided by the act of Congress. 
This opinion should be compared with that in United States v. Burlington and Hen- 
derson County Ferry Company, si Fed. Rep. 331, decided in 1888, which derives the 
power of Congress to provide for the inspection of vessels from the admiralty clause. 

1 Cf. The Commerce, 1 Black, 574. 

' 7 Wallace, 624 (1868) . > Ibid., p. 641. 
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state, a maritime lien for goods that were to be carried between 
two points in the state and were lost en route. 1 

Under the influence of these ideas and with the desire to up- 
hold the action of Congress in its regulation of navigation and 
to exclude state action thereupon — for it was believed that the 
rules for all navigation should be the same * — the more recent 
decisions of the Supreme Court have regarded the admiralty 
clause in the Constitution as not merely vesting jurisdiction in 
the courts of the United States to hear cases but as giving 
power to Congress to issue regulations. 

This idea, that the power of Congress to regulate navigation 
may be based on some other clause of the Constitution than 
that which empowers Congress to regulate commerce, is hinted 
at in The Lottawanna, 3 decided in 1874; is definitely announced 
in Butler v. Boston Steamship Company/ decided in 1888; and 
receives its most complete and forcible expression in In re Gar- 
nett, 5 decided in 1890. In this case, in which a law of Congress 
limiting the liability of owners of vessels plying between two 
places in the same state was upheld as constitutional, the court 
said: 

It is unnecessary to invoke the power given to Congress to regulate com- 
merce with foreign nations, and among the several states, in order to 
find authority to pass the law in question. The act of Congress which 
limits the liability of ship owners was passed in amendment of the mari- 
time law of the country, and the power to make such amendments is 
coextensive with that law. It is not confined to the boundaries or 
class of subjects which limit and characterize the power to regulate com- 
merce ; but, in maritime matters, it extends to all matters and places 
to which the maritime law extends. 6 

1 Cf. the opinion of Justice Miller in The Bright Star, Woolw. 266. 

' Cf. opinion of Judge Love in United States v. Ferry Company, 21 Fed. Rep. 
331, at p. 340. 3 Supra, p. 229. 

4 l3oU. S. 527. In this case the court said: "As the Constitution extends the 
judicial power of the United States to ' all cases of admiralty and maritime jurisdic- 
tion,' and as this jurisdiction is held to be exclusive, the power of legislation on the 
same subject must necessarily be in the national legislature, and not in the state legis- 
latures " (p. 557). 

'141 U. S. 1. *Ibid., p. 12. 
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Are we now to accept the theory that these decisions as to 
the power of Congress to regulate navigation are not applicable 
to commerce by land; and, as a consequence, are we to con- 
clude that the Supreme Court, abandoning the view expressed 
by Chief Justice Marshall, has committed itself to the idea that 
the power to regulate interstate commerce by land does not 
carry with it the power to regulate all matters of intrastate com- 
merce which incidentally affect the commerce subject to the 
regulation of Congress? Such a conclusion seems both un- 
necessary and improper. The utterances of the court are not 
decisive on this point. All that they hold is that Congress does 
not derive its power to regulate navigation solely from its power 
to regulate commerce. The court has not as yet been called 
upon to decide, and it has therefore not decided, that matters 
incidental to interstate commerce by land are not subject to 
regulation by Congress in the exercise of its power to regulate 
commerce among the states. Indeed, as will be pointed out 
later, many of the most recent decisions of the Supreme Court 
seem to accord to Congress, in matters which fall primarily 
within the competence of the several states but which are inci- 
dental to interstate commerce by land, rights similar to those 
claimed by Marshall for Congress — and, as a matter of fact, 
since exercised by it — with regard to such commerce by water. 

It may therefore be said that, while the Supreme Court, 
thanks to the admiralty clause, has found it unnecessary to base 
the right of Congress to regulate navigation solely on the power 
to regulate commerce, there are numerous judicial utterances to 
the effect that such regulation of navigation is as a matter of 
fact a regulation of commerce. It cannot be denied, however, 
that the admiralty clause has had an influence, particularly in 
recent years, in extending both the jurisdiction of the United 
States courts and the legislative power of Congress over navi- 
gation. 1 

1 It is interesting to consider for a moment the effects upon our system of govern- 
ment which would follow the general adoption of the rule that a grant by the Consti- 
tution of jurisdiction to the courts of the United States carries with it a grant to Con- 
gress of power to fix the law which the United States courts are to apply in the 
exercise of their jurisdiction. The same section of the Constitution which confers 
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II. The power of Congress to regulate transportation by land 

Originally, as has been intimated, Congress did not attempt 
to regulate commerce except upon the navigable waters of the 
United States. Indeed, we find no serious attempt to regulate 
commerce by land until about the middle of the nineteenth 
century. Justice Moody, in a dissenting opinion in the Em- 
ployers' Liability Cases * refers to this matter as follows : 

It is said that Congress has never before enacted legislation of this 
nature for the government of interstate commerce on land, though it 
has for the government of such commerce upon the water and for the 
government of foreign commerce ; that on the contrary the relations 
affected have been controlled by the undoubted power of the states to 
govern men and things within their respective dominions ; and that this 
omission of Congress is of controlling significance. The fundamental 
fallacy of this argument is that it misunderstands the nature of the 
Constitution, undervalues its usefulness, and forgets that its unchanging 
provisions are adaptable to the infinite variety of the changing conditions 
of our national life. Surely there is no statute of limitations which bars 
Congress from the exercise of any of its granted powers, nor any author- 
ity, save that of the people whom it represents, which may with pro- 
priety challenge the wisdom of its choice of the time when remedies 
shall first be applied to what it deems wrong. It cannot be doubted 
that the exercise of a power for the first time is a circumstance to be 
considered. But in this case it is a circumstance whose significance 
disappears in the light of history. Henry Adams, a writer of high 
authority, in the first chapter of his History of the United States, has 
drawn a vivid picture of the conditions of our national life at the be- 
ginning of the nineteenth century. The center of population was near 
Baltimore. The interior was almost impenetrable except by the water- 
ways and two wagon roads from Philadelphia to Pittsburg and from the 
Potomac to the Monongahela. The scattered settlements of what was 
then the Western country were severed from the seaboard settlements 

admiralty jurisdiction upon the United States courts provides that the judicial power 
of those courts shall extend to " controversies . . . between citizens of different 
states." If the principle which underlies the rule under consideration — that the ad- 
miralty clause gives Congress power to legislate is carried to its logical conclusion, 
Congress has the power to fix the law which shall govern most of the relations exist- 
ing between the citizens of different states and, if it sees fit to do so, may codify the 
private law of the United States. '207 U. S. 463. 
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by mountain ranges, and there was little connection between the two 
almost independent peoples. There was scarcely a possibility of trade 
between the states except along the seacoast and over the dangerous 
and uncertain rivers. " The experience of mankind," says the author, 
p. 7, " proved trade to be dependent on water communications, and as 
yet Americans did not dream that the experience of mankind was use- 
less to them." We need not look beyond these conditions for an ex- 
planation why Congress, though it early and vigorously exercised its 
power of legislation over foreign commerce and interstate commerce by 
■water, left it unused in respect to interstate commerce on the land. 
As population multiplied, bringing the isolated settlements nearer to 
each other, wealth increased, creating a wider demand for commodities, 
and roads and bridges came to be better and more numerous, doubtless 
overland commerce was somewhat stimulated. But the iron restrictions 
which nature had placed upon land transportation remained constant 
until they were unloosed by the operation of the steam railroad. The 
system of steam transportation began modestly by the construction of 
short lines, often wholly within a single state. These lines were 
lengthened by extensions and consolidations, until at the present time 
the states of the Union are all bound together by a network of interstate 
railroads. Their operation , aided by the quick and cheap transmission 
of the mails, and the communication of intelligence by electricity, has 
transformed the commerce of the country. Interstate commerce by 
land, once so slight as to be unworthy of the attention of the national 
legislature, has come to be the most important part of all trade, and it 
is not too much to say that the daily needs of the factory and the house- 
hold are no longer dependent upon the resources of the locality, but 
are largely supplied by the products of other states. 

It was not reasonably to be expected that a phenomenon so con- 
trary to the experience of mankind , so vast, so rapidly developing and 
changing, as the growth of land commerce among the states, would 
speedily be appreciated in all its aspects, or would at once call forth 
the exercise of all the unused power vested in Congress by the commerce 
clause of the Constitution. Such a phenomenon demands study and 
experience. The habit of our people, accentuated by our system of 
representative government, is not so much in legislation to anticipate 
problems as it is to deal with them after experience has shown them to 
exist. So Congress has exercised its power sparingly, step by step, and 
has acted only when experience seemed to it to require action. 
A description of its action in this respect was given in In re Debs, 158 
U. S. 564, where it was said, p. 579 : " Congress has exercised the 
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power granted in respect to interstate commerce in a variety of legis- 
lative acts. Passing by for the present all that legislation in respect to 
commerce by water, and considering only that which bears upon rail- 
road interstate transportation (for this is the specific matter involved 
in this case), these acts may be noticed : First. That of June 15, 
1866, c. 124, 14 Stat. 66, carried into the Revised Statutes as §5258, 
which provides : ' Whereas the Constitution of the United States con- 
fers upon Congress, in express terms, the power to regulate commerce 
among the several states, to establish post roads, and to raise and sup- 
port armies : Therefore, Be it enacted by the Senate and House of Re- 
presentatives of the United States of America in Congress assembled, 
That every railroad company in the United States whose road is ope- 
rated by steam, its successors, and assigns, be, and is hereby, authorized 
to carry upon and over its road, boats, bridges, and ferries all passengers, 
troops, government supplies, mails, freight, and property on their way 
from any state to another state, and to receive compensation therefor, 
and to connect with roads of other states so as to form continuous lines, 
for the transportation of the same to the place of destination. Second. 
That of March 3, 1873, c. 252, 17 Stat. 584 (Rev. Stat. §§ 4386 to 
4389), which regulates the transportation of live stock over interstate 
railroads. Third. That of May 29, 1884, c. 60, § 6, 23 Stat. 31, 32, 
prohibiting interstate transportation by railroads of live stock affected 
with any contagious or infectious disease. Fourth. That of February 
4, 1887, c. 104, 24 Stat. 379, with its amendments of March 2, 1889, 
c. 382, 25 Stat. 855, and February 10, 1891, c. 128, 26 Stat. 743, 
known as the ' Interstate Commerce Act,' by which a commission was 
created with large powers of regulation and control of interstate com- 
merce by railroads, and the sixteenth section of which act gives to the 
courts of the United States power to enforce the orders of the commis- 
sion. Fifth. That of October 1, 1888, c. 1063, 25 Stat. 501, pro- 
viding for arbitration between railroad interstate companies and their 
employes; and, Sixth, the act of March 2, 1893, c. 196, 27 Stat. 531, 
requiring the use of automatic couplers on interstate trains, and em- 
powering the Interstate Commerce Commission to enforce its provi- 
sions." 

Since this decision other laws more fully regulating interstate com- 
merce on land have been enacted, which need not here be stated. 
They show a constantly increasing tendency to exercise more fully and 
vigorously the power conferred by the commerce clause. It is well to 
notice, however, that Congress has assumed the duty of promoting the 
safety of public travel by enacting the Safety Appliance Law ; an act to 
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require reports of casualties to employes or passengers (31 Stat. 1446) ; 
a resolution directing the Interstate Commerce Commission to investi- 
gate and report on the necessity for block signals (34 Stat. 838) ; an 
act limiting the hours of service of employes ; and the act under con- 
sideration. These acts, all relating to interstate transportation, de- 
monstrate the belief of Congress that the safety of interstate travel is a 
matter of national concern, and its deliberate purpose to increase that 
safety by laws which it deems conducive to that end. I think, there- 
fore, that we may consider whether this act finds authority in the com- 
merce clause of the Constitution without embarrassment from any in- 
ferences which may be drawn from the inaction of Congress. 1 

Let us now endeavor to ascertain what has been the attitude 
of the Supreme Court toward the most important attempts 
which Congress has made in recent years to regulate interstate 
commerce by land, and which are recapitulated in the foregoing 
citation. 2 

The power of Congress, which was exercised in the passage 
of the Interstate Commerce Acts, to provide that charges by 
interstate carriers shall be reasonable and just, and that indi- 
vidual discriminations in the matter of rates shall not be made 
by such carriers, has been upheld in a series of cases. In some, 
the Supreme Court has upheld orders of the Interstate Com- 
merce Commission (which was established by the act), requir- 
ing carriers to refrain from greater charges for carrying mer- 
chandise to one specified place than to another. 3 In others, 
criminal punishments have been imposed upon interstate car- 
riers for having made individual discriminations by the giving 
of rebates. 4 

The act of Congress providing for safety appliances has been 

1 207 U. S. 463, at pp. 521-525. 

2 Inasmuch as the Anti-Trust Act of 1890, which may be added to the list of the 
acts of Congress regulating interstate commerce, attempted to regulate commerce 
in quite a different way from that in which navigation had up to that time been reg- 
ulated, a consideration of this act will be for the moment deferred. 

5 Cincinnati, New Orleans and Texas Pacific Railway v. Interstate Commerce Com- 
mission, 162 U. S. 184. Cf. also Interstate Commerce Commission v. Brimson, 154 
U. S. 447,473, which distinctly and expressly upholds the constitutionality of the act. 

*New York Central Railroad Company v. United States, 212 U. S. 481. 
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several times before the Supreme Court. In these cases the 
question of constitutionality seems not to have been raised; 
but in applying the provisions of the act to the particular facts 
of each case, the court has impliedly upheld its constitutionality. 
The act in question provided that after January 1 , 1 898 it should 

be unlawful for any common carrier engaged in interstate commerce by 
railroad to use on its line any locomotive engine engaged in moving in- 
terstate traffic not equipped with a power driving-wheel brake . . . 
[or] to haul or permit to be hauled or use on its line any car used in 
moving interstate traffic not equipped with couplers coupling auto- 
matically by impact [«&.] . . . [and] that any employe of any such 
common carrier who may be injured by any locomotive car or train in 
use contrary to the provision of this Act shall not be deemed to have 
assumed the risk thereby occasioned although continuing in the em- 
ployment of such carrier after the unlawful use of such locomotive car 
or train had been brought to his knowledge. 

In the case of Johnson v. Southern Pacific Company " the claim 
of an injured employee for damages was met by the objection 
that the dining car, in coupling which the accident occurred, 
was empty and had not actually started upon its trip ; but the 
court overruled this objection on the ground that the car 

had been constantly used for several years to furnish meals to passengers 
between San Francisco and Ogden and for no other purposes. On the 
day of the accident the eastbound train was so late that it was found 
that the car could not reach Ogden in time to return on the westbound 
train, and it was therefore dropped off at Promontory to be picked up 
by that train as it came along that evening. 

The court on this ground overturned a verdict given for the 
defendant and ordered a new trial. 

In Schlemmer v. Buffalo, Rochester and Pittsburg Railroad 
Company * the main question was as to the meaning of that 
clause in the act which provides that the employee " shall not 
be deemed to have assumed the risk " by reason of his know- 
ledge of a violation of the act by the company. The Supreme 
Court of Pennsylvania had affirmed a judgment of non-suit on 

>I96U. S. 1. »aosU.S.i. 



238 POLITICAL SCIENCE QUARTERLY [Vol. XXV 

the ground of contributory negligence on the part of the de- 
ceased. This judgment was reversed by the Supreme Court of 
the United States, because, in its opinion, the Pennsylvania 
court had refused to give effect to the provision of the act which 
covered this point. 

In 1906 Congress attempted to exercise its power of regulat- 
ing foreign and interstate commerce by providing that every 
carrier engaged in such commerce should be liable to " any of 
its employe's " and, in case of the death of an employee, to his 
widow and children etc., for all damages caused by the negli- 
gence of any of its officers, and that the fact that the employee 
was guilty of contributory negligence should not of itself bar 
recovery. In the Employers' Liability Cases * this law was de- 
clared to be unconstitutional because it in terms applied to " any 
of its [the carrier's] employe's " and thus affected employees not 
engaged in interstate and foreign commerce. This decision was 
reached notwithstanding the fact that in both suits the plaintiff's 
deceased was at the time of his death admittedly " serving as 
a fireman on a locomotive actually engaged in moving an inter- 
state commerce train." It was contended by the defendants in 
these cases that the act was unconstitutional upon another ground, 
viz., because it attempted to regulate the relations of master and 
servant, which were not fairly parts of interstate commerce. 
This contention was declared to be unsound. 2 It may therefore 

1 207 U. S. 463. 

* Justice White in delivering the opinion of the court, said : " We may not test 
the power of Congress to regulate commerce solely by abstractly considering the par- 
ticular subject to which a regulation relates, irrespective of whether the regulation in 
question is one of interstate commerce. On the contrary, the test of power is not 
merely the matter regulated, but whether the regulation is directly one of interstate 
commerce, or is embraced within the grant conferred on Congress to use all lawful 
means necessary and appropriate to the execution of the power to regulate com- 
merce. We think the unsoundness of the contention, that because the act regulates 
the relation of master and servant, it is unconstitutional, because under no circum- 
stances and to no extent can the regulation of such subject be within the grant of 
authority to regulate commerce, is demonstrable. We say this because we fail to 
perceive any just reason for holding that Congress is without power to regulate the 
relation of master and servant, to the extent that regulations adopted by Congress 
on that subject are solely confined to interstate commerce, and therefore are within 
the grant to regulate that commerce or within the authority given to use all means 
appropriate to the exercise of the powers conferred. To illustrate : Take the case of 
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be said that Congress may regulate many if not all of the legal 
relations of persons engaged in interstate transportation both 
with the public which employs them and with their employees, 
where such relations arise out of the act of transportation and 
where such employees are directly engaged in interstate or 
foreign commerce. 

As yet, however, we have not ascertained whether the power 
of regulation possessed by Congress may be extended so as to 
embrace purely intrastate commerce by land where the regula- 
tion of that commerce is necessary in order that the regulation 
of interstate commerce may be effective. 

This question has been considered if not decided by the 
Supreme Court in the recent cases upon the power of Congress 
to regulate interstate commerce. The Employers' Liability cases 
would seem to hold that the mere fact that one is an employee 

an interstate railway train, that is, a train moving in interstate commerce, and the 
regulation of which is therefore, in the nature of things, a regulation of such com- 
merce. It cannot be said that because a regulation adopted by Congress as to such 
train when so engaged in interstate commerce deals with the relation of the master 
to the servants operating such train or the relations of the servants engaged in such 
operation between themselves, that it is not a regulation of interstate commerce. 
This must be, since to admit the authority to regulate such train, and yet to say that 
all regulations which deal with the relation of master and servants engaged in its 
operation are invalid for want of power would be but to concede the power and then 
to deny it, or at all events to recognize the power and yet to render it incomplete. 

Because of the reasons just stated we might well pass from the consideration of 
the subject. We add, however, that we think the error of the proposition is shown 
by previous decisions of this court. Thus the want of power in a state to interfere 
with an interstate commerce train, if thereby a direct burden is imposed upon inter- 
state commerce, is settled beyond question. Mississippi R. R. Com. v. Illinois Central 
R. R., 203 U. S. 335, 343, and cases cited; Atlantic Coast Line R. R. v. Wharton 
et al., Railroad Commissioners, 207 U. S. 328. And decisions cited in the margin, 
holding that state statutes which regulated the relation of master and servant were 
applicable to those actually engaged in an operation of interstate commerce, because 
the state power existed until Congress acted, by necessary implication refute the con- 
tention that a regulation of the subject, confined to interstate commerce, when 
adopted by Congress would be necessarily void because the regulation of the relation 
of master and servant was, however intimately connected with interstate commerce, 
beyond the power of Congress. And a like conclusion also persuasively results from 
previous rulings of this court concerning the act of Congress, known as the Safety 
Appliance Act. Johnson v. Southern Pacific Co., 196 U. S. I; Schlemmerv. Buffalo, 
Rochester etc. Ry., 205 V. S. 1." At least four of the members of the court concurred 
in Justice White's view that Congress has the power to regulate the relations of 
masters and servants engaged in interstate commerce. 
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of a person engaged in interstate commerce is not sufficient to 
justify the regulation by Congress of his relations with his em- 
ployer. In order to be subject to the regulatory power of Con- 
gress the employee himself must be actually engaged in inter- 
state commerce. This would seem to be admitted by most of 
the judges who dissented from the majority decision in this 
case. If this principle is permanently adopted by the Supreme 
Court, it will have the effect of taking out of the jurisdiction of 
Congress all the employees of manufacturing corporations de- 
voting their attention strictly to manufacturing. The contract- 
ual relations of such employees may not be the subject of con- 
gressional regulation. This view of the law is corroborated by 
such cases as Mugler v. Kansas', Powell v. Pennsylvania 2 and 
United States v. E. C. Knight Company 3 , which hold that it is 
in the power of the states and not in the power of Congress to 
regulate manufacturing by determining, for example, what 
articles may be manufactured in the several states. It has also 
been expressly held that neither life insurance, nor insurance 
against fire, nor insurance against the perils of the sea is in- 
cluded within the constitutional conception of commerce. 4 

In the Employers' Liability cases, however, the Supreme 
Court did not determine whether Congress, in order to regulate 
effectively the technical operations of carriers engaged in inter- 
state commerce, has the right incidentally to regulate intrastate 
commerce. In one of the cases arising under the Safety Appli- 
ances Acts, on the other hand, it decided that a car ordinarily 
used in interstate commerce was an instrument of such com- 
merce although standing still and not having commenced its 
journey. 5 It has also held that a rate made by a railway from 
a point within a state to a point without a state is an interstate 
rate, and that no state may regulate that portion of it which 
may be charged for the journey within the state 6 ; and further, 

1 123 U. S. 623. * 127 u. S. 678. * 156 U. S. 1. 

4 New York Life Insurance Company v. Cravens, 178 U. S. 389; Insurance Com- 
pany v. Dunham, II Wallace, 1; Hooper v. California, 155 U. S. 648. 

4 Johnson v. Southern Pacific Company, 205 U. S. 1. 

'Wabash St. Louis and Pacific Railway Company v. Illinois, 118 U. S. 557, over- 
ruling Peik v. Chicago and Northwestern Railway Company, 94 U. S. 164. 
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that this rate is subject, as an interstate rate, to the jurisdiction 
of the Interstate Commerce Commission. 1 Two recent cases 2 
tend even more strongly in the same direction. In these cases 
the state of Kansas attempted to impose upon foreign corpora- 
tions engaged in interstate commerce a tax upon their entire 
capital stock for the privilege of doing intrastate commerce. 
The Supreme Court held the law unconstitutional. Justice Har- 
lan, who delivered the opinion of the court in both cases, said : 

The statutory requirement that the telegraph company shall, as a condi- 
tion of its right to engage in local business in Kansas, pay into the 
the state school fund a given per cent of its authorized capital, repre- 
senting all its business and property everywhere, is a burden on the 
company's interstate commerce and its privilege to engage in that com- 
merce, in that it makes both such commerce as conducted by the com- 
pany and its property outside of the state contribute to the support of 
the state's schools. . . . We can not fail to recognize the intimate con- 
nection which at this day exists between the interstate business done 
by interstate companies and the local business which, for the conveni- 
ence of the people , must be done or can generally be better and more 
economically done by such interstate companies rather than by domestic 
companies organized to conduct only local business. 

In reaching these conclusions the Supreme Court would seem 
to have been governed by the same ideas which it had in mind 
in deciding cases relative to the power of Congress to regulate 
navigation. Thus in the case of The Daniel Ball, 3 to which 
several references have already been made, the court upheld 
the action of the United States government in demanding a 
license of a steamboat plying navigable waters — in this case a 
river wholly within a state — between two points in the same 
state. The decision was based upon the grounds : first, that the 
vessel was engaged in navigating the waters of the United 
States, and second, that she was carrying merchandise destined 

1 Cincinnati, New Orleans and Texas Pacific Railway v. Interstate Commerce Com- 
mission, 162 U. S. 184. 

2 Western Union Telegraph Company v. Kansas and The Pullman Company v. 
Kansas, 30 Supreme Court Reporter, 190, 232. 

3 10 Wallace, 557. 
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for points out of the state, although it was admitted that she 
" did not run in connection with, or in continuation of, any line 
of vessels or railway leading to other states." In rendering this 
decision the court said : 

The fact that several different and independent agencies are employed 
in transporting the commodity, some acting entirely in one state, and 
some acting through two or more states, does in no respect affect the 
character of the transaction. To the extent in which each agency acts 
in that transportation, it is subject to the regulation of Congress. It 
is said that if the position here asserted be sustained, there is no such 
thing as the domestic trade of a state ; that Congress may take the en- 
tire control of the commerce of the country, and extend its regulations 
to the railroads within a state on which grain or fruit is transported to 
a distant market. We answer that the present case relates to trans- 
portation on the navigable waters of the United States, and we are not 
called upon to express an opinion upon the power of Congress over 
interstate commerce when carried on by land transportation. And we 
answer further, that we are unable to draw any clear and distinct line 
between the authority of Congress to regulate an agency employed in 
commerce between the states, when that agency extends through two 
or more states and when it is confined in its action entirely within the 
limits of a single state. If its authority does not extend to an agency 
in such commerce, when that agency is confined within the limits of a 
state, its entire authority over interstate commerce may be defeated. 
Several agencies combining, each taking up the commodity transported 
at the boundary line at one end of a state, and leaving it at the bound- 
ary line at the other end, the federal jurisdiction would be entirely 
ousted, and the constitutional provision would become a dead letter. 

In a recent circuit court of appeals case * it was held that the 
rule laid down in The Daniel Ball should be applied to inter- 
state commerce by land, and that a car which was used to aid 
in the transport of goods from a point outside of the state to a 
point within the state was engaged in interstate commerce, al- 
though the car itself, running on a narrow-gauge road which 
ended in the state, could not go outside of the state. The com- 
pany was accordingly punished for not equipping such car with 

1 United States v. Colorado and Northwestern Railway Company, 85 C. C. A. 27. 
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automatic couplers in accordance with the act of Congress. 1 
Further, it has been decided by the Supreme Court that a steam 
shovel, so arranged as to travel on its own wheels by rail and 
being hauled from a point in one state to a point in another 
state, is a car engaged in interstate commerce. 2 The Supreme 
Court, however, has not yet decided whether a car which is ad- 
mittedly engaged only in intrastate commerce is subject to the 
regulatory power of Congress, e. g., in the matter of safety ap- 
pliances, where it is coupled to a car engaged in interstate com- 
merce. If such a car is not regarded as subject to the power of 
Congress, the exercise by that body of its power to regulate in- 
terstate commerce will be rendered singularly ineffective ; for 
automatic coupling by impact, as prescribed by Congress, is na- 
turally impossible when one of the cars is not equipped with an 
automatic coupler; and, unless cars are actually coupled auto- 
matically by impact, the purpose of the regulation of Congress, 
viz., the protection of the safety of trainmen engaged in interstate 
commerce, will not be realized. 3 It would seem therefore to be 
true that most regulations which might be passed as to the tech- 
nical operations of railways engaged in interstate commerce 
would lose greatly in effectiveness if it were not possible to ap- 
ply them also to vehicles of commerce engaged only in state 
commerce. Thus, if power brakes make for the safety of trans- 
portation, their absence in the case of cars exclusively engaged 
in state commerce would increase the dangers of interstate com- 
merce where that was carried on over a railway engaged in both 
kinds of commerce. From many points of view, accordingly, 
effective regulation of interstate commerce would seem nec- 
essarily to involve the regulation of commerce which is primarily 
and strictly state commerce. Where this is the case, it would 
seem that the power to regulate state commerce as incident to 
the regulation of interstate commerce should be recognized as 

1 The contrary view, however, seems to have been adopted in United States v. 
Geddes, 65 C. C. A. 320. 

* Schlemmer v. Buffalo etc. Railway Company, 205 U. S. I. 

* For this reason a lower state court has held that the Safety Appliance Acts forbid 
coupling such a car to an interstate car in any way except by impact. Winkler v. 
Philadelphia and Reading Railway Company, 4 Pennewill, (Del.) 80. 
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possessed by Congress. Such would seem also to be the law, if 
the rules which have been applied to navigation are applicable 
to land commerce. The courts, as has been pointed out, already 
exhibit a tendency to adopt this view. The cases decided un- 
der the Anti-Trust Act * would seem to point in the same direc- 
tion. 

Do the same considerations which have determined the atti- 
tude of the Courts concerning navigation require a recognition 
of similar powers in Congress to regulate all commerce by land, 
whether it be interstate or foreign on the one hand or intrastate 
on the other? 

At first blush it may seem that the conditions in land com- 
merce are different from those in navigation. But as Justice 
Brewer, referring to the suggestion that there is a difference 
between natural highways, such as navigable waters, and arti- 
ficial highways, such as railways, said in Monongahela Naviga- 
tion Company v . United States : 

The power of Congress is not determined by the character of the high- 
way. Nowhere in the Constitution is there given power in terms over 
highways, unless it be that clause to establish post-offices and post- 
roads. The power which Congress possesses in respect to this taking 
of property springs from the grant of power to regulate commerce, and 
the regulation of commerce implies as much control over an artificial 
as over a natural highway. They are simply the means and instrumen- 
talities of commerce, and the power of Congress to regulate commerce 
carries with it power over all the means and instrumentalities by which 
commerce is carried on. There may be differences in the modes and 
manner of using these different highways, but such differences do not 
affect or limit that supreme power of Congress to regulate commerce 
and in such regulation to control its means and instrumentalities. We 
are so much accustomed to see artificial highways, such as common 
roads , turnpike roads and railroads, constructed under the authority of 
the states, and the improvement of natural highways carried on by the 
general government, that at the first it might seem that there was some 
inherent difference in the power of the national government over them. 
But the grant of the power is the same. There are not two clauses of 
the constitution, each severally applicable to a different kind of high- 

1 See infra, pp. 248 et ttq. 
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way. The fee of the soil in neither case is in the general government, 
but in the states or private individuals. The differences between the 
two are in their origin — nature provides the one, man establishes the 
other. 1 

In this case it was held that Congress might in the exercise of 
its commerce power condemn and appropriate, with just com- 
pensation, the property, consisting of locks and dams on navi- 
gable waters, of a corporation organized under a state law to 
improve the waters of a river for purposes of navigation. 

If again it be said that land routes are constructed either di- 
rectly by the states or under their authority, the answer is that 
it is not necessary that they be so constructed. Congress has 
under the constitution the power to construct them or to author- 
ize their construction." Not only may Congress grant to state 
corporations the franchise to operate an interstate railroad^ 
but it may also itself create corporations in order more effec- 
tively to exercise one of its constitutional powers * ; and it may 
itself exercise the power of eminent domain s , or it may give 
authority to exercise such a power to a corporation, even if 
such corporation is organized by a state. 6 

»I48U. S. 312, 342. 

2 Cf. California v. Pacific Railroad Company, 127 U. S. I, 39, where it is said: 
*' The power to construct, or to authorize individuals or corporations to construct 
national highways and bridges from state to state, is essential to the complete con- 
trol and regulation of interstate commerce. Without authority in Congress to estab- 
lish and maintain such highways and bridges, it would be without authority to regu- 
late one of the most important adjuncts of commerce ... Of course the authority 
of Congress over the territories of the United States, and its power to grant franchises 
exercisable therein, are, and ever have been, undoubted. But the wider power was 
very freely exercised, and much to the general satisfaction, in the creation of the vast 
system of railroads connecting the East with the Pacific, traversing states as well as 
territories, and employing the agency of state as well as federal corporations." In 
quoting this passage with approval the Supreme Court said, in Cherokee Nation v. 
Southern Kansas Railway Company, 135 U. S. 641 : "Upon this point nothing more 
need be said." Cf. also Indiana v. United States, 148 U. S. 148, which impliedly 
recognizes the propriety of the action of Congress in providing for the construction of 
interstate highways; approved in Wilson v. Shaw, 204 U. S. 24, which goes far toward 
holding as constitutional the action of Congress in constructing the Panama Canal. 

3 This was decided in California v. Pacific Railroad Company, as a necessary part 
of the decision that California could not tax such a franchise. 

4 M'Culloch v. Maryland, 4 Whealon, 316. 5 Kohl v. United States, 91 U. S. 367. 
6 United States v. Gettysburg Electric Railway Company, 160 U. S. 668. 
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Up to the present time, as has been shown, Congress has 
very seldom taken action with regard to the construction of 
land highways and has only very recently, as in the Safety Ap- 
pliances Acts and the Employers' Liability Acts, attempted any 
regulation of the technical operations of interstate carriers by 
land. But it would seem, as in the case of navigation, that its 
power of regulation should be recognized as extending to 
matters incidental to interstate commerce by land whenever 
their regulation is necessary to the effective regulation of such 
commerce, regardless of the fact that they are not strictly inter- 
state commerce. 

It is conceivable, in these days of scientific invention, that 
methods of transportation may be devised which do not make 
use, as do railways, of specially constructed highways. Thus it 
would not require an extraordinary development of motor vehi- 
cles using ordinary highways, or of the recently invented air 
ship, to provide us with means of communication which will 
make a distinction between interstate and intrastate vehicles as 
difficult and as inexpedient as in the case of vessels engaged in 
navigation. In order that travel and transportation may be safe 
under such conditions, all vehicles, whatever be their commer- 
cial character, must observe the same rules, and if a license be 
required they must be licensed upon the same terms. If such 
conditions should ever arise, no one can doubt that Congress 
with the approval of the Supreme Court will assert its power to 
regulate commerce by land or by air to the same extent to which 
it has already regulated commerce by water. 

To reach these results the Supreme Court will, if necessary, 
abandon the idea so recently expressed that the power to regu- 
late navigation is based on the admiralty clause and will resort to 
Chief Justice Marshall's view that this power is derived from the 
commerce clause. Any attempt to deny to Congress the right, 
for example, to insist that safety appliances shall be provided 
for all cars which use a highway capable of being used for in- 
terstate commerce, and to emphasize the distinction between an 
interstate and a state vehicle when that distinction will tend to 
diminish the effectiveness of the power of Congress to regulate 
interstate commerce, indicates an inability to see the f undamen- 
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tal principle which the Supreme Court has steadily endeavored 
to apply in the long course of its history, viz., uniform regu- 
lation of all commerce, whether by water or by land. When 
the commerce clause was believed to be broader than the ad- 
miralty clause, the court referred the power of Congress to re- 
gulate navigation to that clause. When by reason of the wider 
conception of navigable waters, which was developed through 
the exercise of the admiralty jurisdiction, the admiralty clause 
was regarded as vesting wider powers of regulation in Congress, 
resort was had by the court to that clause of the constitution. 
Such at any rate are the conclusions which we must draw from 
a study of the most recent cases determining the effect of the 
Anti-Trust Act of 1890. 

III. The power of Congress to regulate commerce other than 
transportation 

Until the latter part of the nineteenth century the regulation 
hy Congress of navigation was not extended, except in a few 
cases, to anything but the means and instrumentalities of trans- 
portation. Indeed, the only laws passed by Congress that went 
beyond such limits were those which fixed the liability to 
shippers of carriers by water. In the case of commerce by 
land, however, Congress extended its regulation not only to 
carriers and shippers, but also to other persons who were en- 
gaged in foreign and interstate commerce. For while the de- 
cision that commerce included navigation, with all the implicat- 
ions which have been noted, laid the basis for the comprehensive 
powers of Congress to regulate transportation both by water 
and by land, a series of decisions limiting the powers of the states 
over commerce announced the principle that commerce was 
something more than mere transportation and communication 
and embraced, for example, sales and agreements with regard 
to sales. Thus the states were forbidden to tax salesmen of 
business houses in other states for the privilege of taking orders 
for goods within their limits. 1 Thus again the states were for 
bidden to prohibit the sale within their limits of what the Supreme 

1 Robbing v. Shelby County Taxing District, 120 U. S. 489. 
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Court recognized to be a legitimate article of commerce. 1 In 
this way it was recognized that commerce was something more 
than transportation, and in this way naturally the powers of 
Congress were really increased beyond the extent to which they 
had originally been exercised with regard to navigation. 

When there sprang up throughout this country, as a result of 
the very general concentration of industry, great corporations 
and congeries of corporations acting in harmony with each other, 
each great corporation or group of corporations apparently 
striving for a monopoly of the particular branch of industry to 
which its attention was devoted, the way was clear for Congress 
to extend, if it saw fit, its power of regulation to that part of 
foreign and interstate commerce not embraced within trans- 
portation. This field it attempted to occupy by the Anti-Trust 
Act, passed in the latter part of the nineteenth century. This 
act made illegal any contract, combination or conspiracy in re- 
straint of trade or commerce with foreign nations or among the 
several states, thus laying down the rule that there should be 
freedom of competition in foreign and interstate commerce. 

One of the first, if not the first, of the cases arising under 
this act was United States v. E. C. Knight Company," in which 
it was held that a purchase by one manufacturing corporation 
of the plant of a competitor was not and could not be prohib- 
ited by the act of Congress, because manufacturing was not 
commerce, even if the articles manufactured were intended to 
be sent out of the state. 

Since the decision of this case a number of other cases have 
come before the court. Some of these have involved the legal- 
ity of agreements of transportation companies and are of inter- 
est not because they have in any way explained the meaning of 
commerce — for the companies concerned were admittedly en- 
gaged in commerce — but because they indicated an intention 
upon the part of the court to apply the act strictly, without 
considering whether the effect of the contract in question was 

1 Leisy v. Hardin, 135 U. S. 100; Schollenberger v. Pennsylvania, 171 U. S. I. 
* 156 U. S. 1. 
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or was not an unreasonable restraint of commerce. 1 Other 
cases, however, have attempted to define or at any rate to de- 
scribe commerce, and have held that interstate commerce com- 
prehends " intercourse for all the purposes of trade in any and 
all its forms, including the transportation, purchase, sale and 
exchange of commodities between citizens of different states," 
and that the power to regulate it " embraces all the instrumen- 
talities by which such commerce is conducted." " Accordingly 
agreements have been held to be illegal between corporations 
engaged in the manufacture, sale and transportation of com- 
modities, whereby competition among them as to interstate 
commerce was avoided. 3 In the Northern Securities case the 
formation of a holding company, which actually controlled 
through ownership of stock the operations of competing trans- 
portation companies, was held to be illegal ; and in Continental 
Wall Paper Company v. Voight it was held that, if articles were 
sold in accordance with a contract made in restraint of com- 
merce among the several states, the seller could not recover 
the purchase price. 4 

Some of the later cases decided in applying the Anti-Trust 
Act have gone far in limiting the effect of the decision in the 
Knight case. Thus in Swift and Company v. United States * 
the bill of injunction granted in the circuit court charged 

a combination of a dominant proportion of the dealers in fresh meat 
throughout the United States not to bid against each other in the live- 
stock markets of the different states, to bid up prices for a few days in 
order to induce cattle men to send their stock to the stock yards, to fix 
prices at which they will sell and to that end to restrict shipments of 
meat when necessary, to establish a uniform rule of credit to dealers 

1 Such cases were United States v. Trans-Missouri Freight Association, 166 U. S. 
290; and United States v. Joint Traffic Association, 171 U. S. 505. 
'Northern Securities Company v. United States, 193 U. S. 197. 

3 Addyston Pipe and Steel Company v. United States, 175 U. S. 21 1; Montague v. 
Lowry, 193 U. S. 38; Continental Wall Paper Company v. Voight etc., 212 U. S. 227. 

*This case was distinguished from Connolly v. Union Sewer Pipe Co., 184 U. S. 
540, where recovery was permitted on a contract of sale, not a part of the illegal 
combination into which the seller was admitted to have entered. 

4 196 U. S. 375. 
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and to keep a black list, to make uniform and improper charges for 
cartage, and finally to get less than lawful rates from the railroads to 
the exclusion of competitors. It is true that the last charge is not 
clearly stated to be a part of the combination. 

This bill was demurred to, and the case came before the Su- 
preme Court on the demurrer, so that there was no question as 
to the facts. The Supreme Court modified slightly but other- 
wise affirmed the decree of the lower court issuing the injunc- 
tion. In the course of the opinion delivered by Justice 
Holmes it was said, in answer to the objection that the bill did 
not set forth sufficient definite or specific facts : 

The scheme as a whole seems to be within reach of the law. The con- 
stituent elements, as we have stated them, are enough to give to the 
scheme a body and, for all that we can say, to accomplish it ... Al- 
though the combination alleged embraces restraint and monopoly of 
trade within a single state, its effect upon commerce among the states 
is not accidental, secondary, remote or merely probable. On the al- 
legations of the bill the latter commerce no less, perhaps even more, 
than commerce within a single state is an object of attack. 

Somewhat the same view was taken by the Supreme Court in 
the later case of Loewe v. Lawlor. 1 This case also came up on 
demurrer and involved the legality under the Anti-Trust Act 
of an alleged combination among workmen in the nature of a 
boycott following a strike. The averments of the complaint, as 
summarized by the court, were : 

that there was an existing interstate traffic between plaintiffs and citizens 
of other states, and that for the direct purpose of destroying such in- 
terstate traffic defendants combined, not merely to prevent plaintiffs 
from manufacturing articles then and there intended for transportation 
beyond the state, but also to prevent the vendees from reselling the 
hats which they had imported from Connecticut, or from further nego- 
tiating with plaintiffs for the purchase and interstate transportation of 
such hats from Connecticut to the various places of destination. So 
that, although some of the means whereby the interstate traffic was to 
be destroyed were acts within a state, and some of them were in them- 
selves as a part of their obvious purpose and effect beyond the scope 

1 208 U. S. 274. 
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of federal authority, still, as we have seen, the acts must be considered 
as a whole, and the plan is open to condemnation, notwithstanding a 
negligible amount of interstate business might be affected in carrying 
it out. If the purposes of the combination were, as alleged, to prevent 
any interstate transportation at all, the fact that the means operated at 
one end before physical transportation commenced, and at the other 
end after physical transportation ended , was immaterial. 

The court decided that " a case within the statute was set up 
and that the demurrer should have been overruled." It may 
therefore be said that in the case of commerce by land, whether 
transportation or not, as well as in the case of navigation, Con- 
gress has the right incidentally to regulate intrastate commerce 
where such regulation is necessary to the effective regulation of 
interstate commerce. 

IV. The power of Congress to prohibit commerce 
The rule which had been actually applied to navigation, viz., 
that Congress, in the exercise of its power to regulate, has the 
right to prohibit commerce, has been applied to both foreign 
commerce, not navigation, 1 and to interstate commerce by land. 8 
In United States v. Delaware and Hudson Company, Justice 
White, in delivering the opinion of the court, said : " We then 
construe the statute as prohibiting a railroad company engaged 
in interstate commerce from transporting in such commerce 
articles or commodities" under conditions which are specified. 
" The question then arises whether, as thus construed, the 
statute was inherently within the power of Congress to enact as 
a regulation of commerce. That it was, we think, is apparent." 3 

1 Buttfield v. Stranahan, 192 U. S. 470. 

* Champion v. Ames, 188 U. S. 321 ; United States *. Delaware and Hudson Com- 
pany, 213 U. S. 366. 

3 He added that, if reference to authority were necessary, it was " afforded by a 
consideration of the ruling in the New Haven case to which we have previously re- 
ferred." (This was the case of the New Haven Railroad v. Interstate Commerce 
Commission, 200 U. S. 361, in which it was held that the Interstate Commerce Act 
prevented " a carrier engaged in interstate commerce from buying and selling a com- 
modity which it carried, in such a way as to frustrate the provisions of the act, even 
if the effect of applying the act would be substantially to render buying and selling 
by an interstate carrier of a commodity which it transported practically impossible.) 
" We do not say this," Justice White continued, " upon the assumption that by the 
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The hint given in this opinion, that the power of Congress to 
regulate commerce is subject to the ordinary constitutional lim- 
itations on the powers of the United States government, is made 
in a more forcible manner in Champion v. Ames, where it is dis- 
tinctly stated that the commerce power of Congress " although 
plenary cannot be deemed arbitrary, since it is subject to such 
limitations or restrictions as are prescribed by the Constitution " ; 
and in Monongahela Navigation Company v. United States 1 
and in Adair v. United States* it is held that the commerce 
power is subject to the limitations of the fifth amendment. 

The foregoing examination of the decisions upon the recent 
legislation of Congress regulating commerce would appear to 
yield the following results. In the first place, there has been 
an extension of the matter subject to Congressional regulation. 
Not merely transportation and its incidents but also the sale 
and exchange of commodities are commerce. In the second 
place, the fact that the power to regulate implies the power, 
subject to other constitutional limitations, to prohibit, is given 
an emphasis which it had never before received apart from the 
regulation of navigation. 

V. The power of the states to prohibit the sale of articles 
It has been pointed out that a state has no power, in the 
absence of Congressional action, to prohibit the sale in the state 
of what the Supreme Court considers to be an article of foreign 
or interstate commerce. Such an article is one which, in the 
opinion of the court, is made the subject of purchase and sale 
in the ordinary course of trade and is at the same time in the 

grant of power to regulate commerce the authority of the government of the United 
States has been unduly limited on the one hand and inordinately extended on the 
other, nor do we rest it upon the hypothesis that the power conferred embraces the 
right absolutely to prohibit the movement between the states of lawful commodities 
or to destroy the governmental power of the states as to subjects within their jurisdic- 
tion, however remotely and indirectly the exercise of such powers may touch inter- 
state commerce. On the contrary, putting these considerations entirely out of mind, 
the conclusion just previously stated rests upon what we deem to be the obvious re- 
sult of the statute as we have interpreted it; that it merely and unequivocally is con- 
fined to a regulation which Congress has the power to adopt and to which all preex- 
isting rights of the railroad companies were subordinated." 

1 148 U.S. 312. *2o8U. S. 161. 
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original package in which it has been brought into the state 
and in the hands of the person who brought it in. 1 But it has 
been held that Congress may constitutionally provide that such 
an article may on its arrival in the state be subject to the police 
power of the state. 1 Congress may therefore subject to state 
regulation any article of foreign or interstate commerce. 

Further, the Supreme Court has indicated in a number of 
cases that, notwithstanding the grant of the commerce power to 
Congress, the states have the right to prohibit the sale within 
their borders of any article which by reason of its unmerchant- 
able condition they deem prejudicial to health or morals, and 
which because of this unmerchantable condition is not an article 
of commerced The court has also held that a state may pro- 
hibit the sale in the state of an article which by reason of adul- 
teration is calculated to deceive an unwary purchaser, although 
the article be sold in the original package and by the person 
who brought it into the state. 4 In most of the cases recogniz- 
ing this power in the states, the state had prohibited the sale of 
the article in the absence of Congressional action as to the arti- 
cle in question. In Plumley v. Massachusetts, however, the 
article the sale of which was prohibited was oleomargarine 
which had been manufactured, packed and branded in accord- 
ance with an act of Congress regulating the manufacture, sale, 
importation and exportation of oleomargarine and imposing a 
tax thereon. Notwithstanding this action of Congress, the 
Supreme Court held that, because the oleomargarine in ques- 
tion was colored to imitate yellow butter manufactured out of 
unadulterated milk or cream, the state might prohibit its sale 

1 Leisy v. Hardin, 135 U. S. 100. J In re Rahrer, 140 U. S. 545. 

3 Cj. Hannibal etc. Railroad Company v. Husen, 95 U. S. 465, and Bowman v. 
Chicago and Northwestern Railway Company, 1 25 U. S. 465, where it is said that a 
state may exclude persons and animals suffering from contagious or infectious dis- 
eases, as well as convicts or lunatics or other persons liable to be a public charge; 
also The License Cases, 5 Howard, 504, 600, where it is intimated that the state may 
exclude an article which " from its nature does not belong to commerce, or if its con- 
dition from putrescence or other cause is such when it is about to enter the state 
that it no longer belongs to commerce. 

4 Plumley v. Massachusetts, 155 U. S. 461. Cf. also Patterson v. Kentucky, 97 
V. S. 501, and Grossman v. Lurman, 192 U. S. 189. 
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within the state. 1 It may accordingly be said that Congress 
may not, in the exercise of its power to regulate commerce, 
force a state to permit the sale within its borders of an article 
which by reason of its condition is deleterious to the public 
health or by reason of its appearance is liable to deceive the 
unwary purchaser and which, therefore, is not an article of 
commerce. 3 

Finally, it is to be remembered that Congress does not pos- 
sess any police power apart from that which is incident to its 
power over interstate and foreign commerce. Thus it has been 
held that, while Congress may punish any one who brings to 
the United States any alien woman for an immoral purpose, it 
may not punish one who keeps or harbors such a woman within 
three years after she is brought here. 3 

VI. Conclusions 

In summarizing the conclusions which may be drawn from an 
examination of the decisions of the Supreme Court upon the 
power of Congress to regulate commerce with foreign nations 
and among the several states, it seems advisable to present them 
under the following heads : first, what is commerce ; second 
what is interstate commerce ; and third, what is the meaning of 
the word " regulate." 

( I ) Commerce, as a subject of Congressional regulation, em- 
braces, in the first place, transportation both by water and by 
land and the means and instrumentalities of transportation. 
Commerce therefore includes not merely the act of transporting 
persons or articles from one place to another, but both natural 
and artificial land and water routes and their terminals, such as 

1 In this case four Justices dissented, and, in the later case of Schollenberger v. 
Pennsylvania, 171 U. S. I, it was held that the state might not prohibit the sale of 
all oleomargarine. In this last case, the court refers to the act of Congress with 
reference to oleomargarine and says : " Any legislation of Congress upon the subject 
must of course be regarded by this court as a fact of the first importance. If Con- 
gress has affirmatively pronounced the article to be a proper subject of commerce, we 
should properly be influenced by that declaration." 

1 Cf. also Patapsco Guana Company v. North Carolina Board of Agriculture, 171 
U. S. 345, and Reid v. Colorado, 187 U. S. 137, which recognizes the right of the 
state in the absence of action by Congress to pass bona fide non-discriminating in- 
spection laws. 

8 Keller v. United States, 213 U. S. 138. 
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harbors, the vehicles by which the act of transporting is per- 
formed, and the persons, both carriers, shippers and consignees 
on the one hand, and employers and employed on the other, 
engaged in the act of transporting. Commerce embraces, in 
the second place, purchases and sales and the negotiations 
leading thereto of all articles ordinarily made the subject of 
trade, and agreements for such purchases and sales, both be- 
tween the sellers among themselves and the purchasers among 
themselves on the one hand, and the sellers and purchasers 
with each other on the other hand. Commerce therefore does 
not embrace insurance or manufacturing ; although the tendency 
of the courts is to include manufacturing where its regulation is 
necessary to the effective regulation of what is admittedly com- 
merce. Commerce does not embrace the ordinary internal 
police of the states, not incidental to commerce transcending 
the borders of a single state ; although there are a few cases 
which hold that Congress may forbid, in the exercise of the 
commerce power, acts such as the plundering of wrecked ves- 
sels, even where such plundering has taken place above high 
water mark and therefore within the jurisdiction of a state. 

(2) Commerce among the states is, first, that commerce, as 
above described, which originates in one state and terminates in 
another state, and second, that commerce, as above described, 
which originates and terminates in the same state, where the 
regulation by Congress of such commerce is necessary to the 
effective regulation by that body of the commerce which origi- 
nates in one state and terminates in another. On this account 
there is a tendency to regard as a part of interstate commerce 
the manufacture of articles by corporations or groups of cor- 
porations admittedly engaged in interstate commerce, where the 
regulation of such manufacturing is necessary to the effective 
regulation by Congress of what is recognized to be interstate 
commerce. 

(3) The power to regulate commerce includes the powers: 
first, to construct or provide, even by the chartering of corpora- 
tions, for the construction of commercial routes by water and 
by land, and to lay down the rules to be observed by those 
making use of such routes ; second, to determine the legal, in- 
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eluding the contractual, relations which shall exist between 
shippers and carriers, between carriers and their employees, 
between sellers, and between sellers and purchasers ; third, to 
prohibit commerce in certain articles and certain methods of car- 
rying on commerce and to license those engaged in commerce ; 
and fourth, to subject interstate commerce, in certain respects, 
to regulation by the states. The exercise of all these powers 
is, however, subject to the limitations of the constitution, such 
as the fifth amendment, protecting private rights. Furthermore, 
the power to regulate does not include the right to regulate 
purely intrastate matters which have no relation to interstate 
commerce, nor the right to force upon a state an article which 
by reason of its condition is not an article of commerce. 

Finally, it is to be observed that there has apparently been 
less objection, both on the part of the public, as evidenced by 
the smaller number of litigated cases, and on the part of the 
Supreme Court, as evidenced by its decisions, to accord to 
Congress a wide power over navigation than to accord to it such 
a power over land commerce. The explanation is probably to 
be found, in part, in the fact that the power of Congress over 
navigation was defined by, or at least under the influence of, 
Chief Justice Marshall, whose belief in wide national powers is 
so well known, and, in part in the desire of the people of the 
states that Congress should improve harbors and waterways. 

The attempt has been made in this paper to show that there 
is no real basis, either in the nature of the subject or in the 
decisions of the Supreme Court, for a distinction between com- 
merce by water and commerce by land, and to indicate that the 
Supreme Court will probably be forced by the necessities of the 
situation to apply to commerce by land the same rules which it 
has in the past applied to commerce by water, even if thereby 
the field which we have become accustomed to regard as sub- 
ject to state rather than to Congressional action be seriously 
narrowed and that popularly recognized as in the jurisdiction of 
Congress be greatly enlarged. 

Frank J. Goodnow. 



